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©niteb States Court of Appeals. 

District of Columbia 


No. 9166 


Fred Woods, 

Appellant 
. v. 

Richard Can n ad ay 
and 

The Off-Beat Club, Inc., a Corporation 

Appellees 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

In the District Court of the United States for the Dis¬ 
trict of Columbia, appellant filed a Complaint for declara¬ 
tory judgment, and accounting and for other purposes, pur¬ 
suant to the provisions of 48 Stat. 955, Sec. 274(d), Judicial 
Code as amended: Ti':le 28, Sec. 400. U. S. Code Annotated, 
and Secs. 301 and 306, Title 11, D. C. Code, 1940 edition, 
and in accordance with the provisions of Rule 57 of the 
Federal Rules of Civil Procedure (Joint Appendix 12-15). 




From the Order of the Court below, granting appellees* 
motion for judgment on the pleadings and dismissing the 
Complaint (Joint Appendix 18), an appeal by the appellant 
was taken to this Court pursuant to Sec. 101, Title 17, D. C. 
Code, 1940 edition. 

STATEMENT OF CASE 

The appellant, Fred Woods, filed in the District Court 
a complaint against the appellees for declaratory judg¬ 
ment, accounting and other purposes, stating in substance 
that during the year 1936 he opened and operated in the 
District of Columbia a business establishment under the 

i 

trade name of the “Footlight Club”: this club was engaged 
in the sale of food and non-alcoholic drinks; that the entire 
title to this business was in the appellant: that all of its 
assets were owned by him: that he was the sole owner and 
proprietor thereof, and the entire financial capital of the 
project was contributed by him. (Joint App. 12). 

That on October 7, 1941, in order to facilitate and ex¬ 
pedite the securing of a license from the Alcoholic Bev¬ 
erage Control Board of the District of Columbia to permit 
the “on sale’* dispensing of liquor on the premises, the 
appellant caused to be organized a corporation known as 
the “Off-Beat Club, Inc.,” under the provisions of Title 
5, Chapter 5, of the District of Columbia Code: that the 
corporation was a non-stock corporation: and that all of 
the funds necessary to organize it wore contributed by the 
ayipellant. (Joint App. 13). 

The complaint further alleges that upon the formation 
of the corporation in question, all of the assets and equip¬ 
ment, including the good will of the business formerly op¬ 
erated by the appellant at the premises in question un¬ 
der the trade name of the “Footlight Club”, were turn¬ 
ed over and delivered by him to the corporation: that 
extensive repairs and renovations were made on the 
premises, all of which were paid bv the appellant, and 


that none of the managers or trustees of the corporation 
contributed anything 10 the financial structure of the cor¬ 
poration, either in money or profit, and that the business 
of the corporation was being conducted by the appellees 
in violation of the rights of the appellant and with his 
property and equipment. (Joint App. 13). 

That in the operation of the business up until approxi¬ 
mately September 1, 1944, no question was ever raised lty 
the appellee, Cannaday, as to the title of the appellant to 
all of the property and equipment in question; that on qr 
about the last mentioned date a certain controversy arose 
between the appellant and the appellee, Cannaday, concern¬ 
ing the funds of the business and the liquor license that 
had been issued to the corporate appellee, which contro¬ 
versy finally culminated in a suit brought by the appellees 
against the appellant in the District Court, (being Civil 
Action No. 26,061), and that inasmuch as that suit con¬ 
tained a prayer for an injunction restraining the appellant 
from interfering in the business of the corporation, he, oyt 
of respect to the court, and to avoid physical disturbances, 
remained away from, the business establishment in ques¬ 
tion. (Joint App. 13-14). 

The complaint thenialleged that the business in questioh, 
while the property of the appellant, was being conducted 
by the appellees, adversely to and in violation of h|is 
rights, for the sole and exclusive use and benefit of t(ie 
appellees, and that the appellant had been excluded frob 
the premises and deprived of his right to maintain at^d 
operate the business and to receive the entire income and 
profits from the same. (Joint App. 14). 

That on or about March 2, 1945. as shown by certain 
documents filed in the Office of the Recorder of Deeds of 
the District of Columbia, on May 24. 1945, the managers 
or trustees of the corporate appellee, purported to have 
met and voted to transfer the assets of the corporation 
to the Appellee, Cannaday, and that pursuant to this 
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alleged authority a certificate of dissolution of the corpora¬ 
tion, dated May 15, 1945, was recorded in the Recorder 
of Deeds’ Office on May 24, 1945, and on that date a bill 
of sale was likewise recorded, executed by the supposed 
officers of the corporation, conveying all of the property 
of the same to the appellee, Cannaday. (Joint App. 14). 

That the aforesaid attempted dissolution of the corpora¬ 
tion was not properly authorized, nor made in accordance 
with the law of this jurisdiction, and that the purported 
transfer of assets was made without proper legal author¬ 
ity, without consideration and derogation of, and a fraud 
upon the rights and interests of the appellant; that the 
transfer was not entered into in good faith, but was carried 
out in an attempt to deprive the appellant of his sole and 
exclusive interest in all of the assets of the corporation. 
(Joint App. 14.). 

The complaint further alleged that if the appellees were 
permitted to continue the operation of said business pend¬ 
ing the trial, the appellant would suffer irreparable injury 
and damage, a judgment or decree for such damage against 
the appellees would be worthless and uncollectible, and that 
unless a receiver were appointed to take over and operate 
the business during the pendency of the litigation, there 
was grave danger that the business would be destroyed 
to the irreparable damage and harm of the appellant. 
(Joint App. 15). 

The complaint, accordingly, prayed that the legal title 
to the business and assets of the corporation be declared 
in the name of the appellant, that the appellees be required 
to account to him for all of the income and profit of the 
business; that the appellees be directed not to interfere 
with the conduct of the business; that a receiver be ap¬ 
pointed pendenti lite to take over and operate the business 
and for general relief. (Joint App. 15). 

The appellees filed an answer to the complaint, denying 
all of its material allegations and. in addition thereto, af- 
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firmatively pleaded that on September 25, 1944, the appel¬ 
lees had filed a suit in the District Court of the United 
States for the District of Columbia against the appellant 
for an injunction and receivership for the business de¬ 
scribed in the present controversy, said former suit being 
known as Civil Action No. 26061, and adopted the record 
in the latter case as a part of their answer in the instant 
case; that in the complaint filed in Civil Action No. 26061 
it was alleged specifically that the appellant was an eijn- 
ployee of the corporate appellee, that he had taken all pf 
the books and records* of the corporate appellee, had failed 
to account for certain funds, and that in paragraph 11 of 
the complaint in Civil Action No. 26061 it was stated that 
the appellant had no interest in the corporate appellee 
other than his interest as an employee. (Joint App. 16). 

The answer further stated that the appellant had made 
no answer to the complaint in the prior case: that on Oc¬ 
tober 26, 1944, a judgment by default was entered in that 
case and referred for a hearing to ascertain the amount 
of damages: that the matter came on for hearing and after 
certain testimony was taken, findings of fact and conclu¬ 
sions of law were filed by the Justice of the District Court 
and a judgment entered in favor of the corporate appellee 
against the appellant in the sum of Eleven Thousand 
($11,000) Dollars from December 15, 1944, and costs, and 
accordingly prayed that the complaint in the second chse 
be dismissed. (Joint App. 17). 

Thereafter, the appellees filed a motion for judgment 
on the pleadings, alleging in substance that the parties in 
the second case. Civil Action No. 29816, were the same; as 
the parties in Civil Action No. 26061: that it was apparent 
from the pleadings and reference to the pleadings in the 
earlier case that the facts pleaded in this case and thpse 
in Civil Action No. 26061 were hubstantially the same: 
that the pleadings and references to the earlier case dem¬ 
onstrated that the issues involved in the instant case had 
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been finally adjudicated in Civil Action No. 26061, and that 
the appellant was accordingly concluded by the judgment 
in Civil Action No. 26061. (Joint App. 17-18). 

The matter came on for hearing before the Justice of 
the District Court on the motion for judgment in the plead¬ 
ings and after argument of counsel and submission to the 
Court, on November 13, 1945, the lower court signed an 
order granting the motion for judgment on the pleadings 
and dismissing the cause. (Joint App. 18). 

No opinion or memorandum was filed by the lower 
court. 

It is from the order above mentioned that this appeal 
is taken. 


RULES INVOLVED 
Federal Rules of Civil Procedure 


Ryle 56 (b ). 

' “A party against whom a claim, counterclaim, or 
crossclaim is asserted or a declaratory judgment is 
sought may, at any time, move with or without sup¬ 
porting affidavits for a summary judgment in his favor 
as to all or any part thereof.” 

Rul-e 56 (c). 

“The motion shall be served at least 10 days before 
the time specified for the hearing. The adverse party 
prior to the day of hearing may serve opposing affida¬ 
vits. The judgment sought shall be rendered forthwith 
if the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that, except 
as to the amount of damages, there is no genuine issue 
as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” 
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Rule 13 (a). 

** A pleading shall state as a counterclaim any clamp, 
not the subject of a pending action, which at the time 
of filing the pleading the pleader has against any op¬ 
posing party, if it arises out of the transaction or oc¬ 
currence that is the subject matter of the opposing 
party’s claim and does not require for its adjudica¬ 
tion the presence of third parties of whom the court 
cannot acquire jurisdiction.” 


STATEMENT OF POINTS 

The court erred ii> granting the motion for judgment pn 
the pleadings and entering the order dismissing the coto- 

plaint. 


SUMMARY OF ARGUMENT 


i 

While the lower court did not render either an oral or 
written opinion, its’, decision undoubtedly was predicated 
on its judgment that the issues involved in Civil Action 
No. 26061 and the present action were identic in law and 
in fact, and that, accordingly, the doctrine of res adjudicata 
applied and the judgment by default rendered in the earlier 
action was conclusive of the issues raised by the appellant 
in the instant action. 

The position of the appellant is that the issues are not 
the same: that bv referring to the complaint in the earlier 
action it will be observed that it was a suit for an account¬ 
ing the appointment of a receiver, and the issuance of a 
temporary restraining order on behalf of the appellees, 
(the plaintiffs in the earlier action), against the appellant, 
(the defendant in the earlier action): that while in the Ijlth 
paragraph of the complaint in the earlier action it was 
alleged that the appellant had no interest in the Off-Beat 
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Club Corporation other than as an employee, it is the 
appellant’s position that that was a purely voluntary and 
superfluous allegation; that the question of title to the cor¬ 
porate business was not involved in the earlier action; 
that it made no difference in that action whether the ap¬ 
pellant had any interest in the corporate business or not; 
that the real gravamen of the earlier action was that the 
appellant was indebted to the corporation, so that even if 
he was the sole owner of the corporation, the corporate 
body itself nevertheless had the right to recover from him 
any monies or property found to be o-wing by him to the 
corporation. 

That all the court in the earlier action had before it at 
the time it decided the case was some sort of prima facie 
evidence that the appellant was indebted to the corporation 
and, accordingly, in the absence of any defense, it was jus- 
tified in finding in favor of the corporation against the ap¬ 
pellant for the amount of indebtedness, as indicated by the 
prima facie proof. 

That the court in the earlier action did not consider and 
did not attempt to pass on the question involved in the in¬ 
stant case, namely, the ownership of the corporation and 
the corporate business, because that question was not be¬ 
fore it and it therefore did not attempt to pass on that 
question, but confined itself exclusively to the mere ques¬ 
tion of appellant’s indebtedness to the corporation. 

That the question raised in the instant case w r as not de¬ 
cided by the court in the earlier case, and, further, in the 
prior case it could not have legally decided the question 
of corporate ownership because that question was not in¬ 
volved in the issues in that case. 



argument 

In order to validly sustain the theory upon which tije 
motion of the appellees was predicated, they were obliged 
to demonstrate that Civil Action No. 26061 and the present 
case were identic in law and in fact; that not only were the 
parties the same but that the issues involved were the 

same. 

A reading of the record in each case, as set forth in the 

joint appendix, indicates that while the parties are sub- 

stantiallv the same, the issues involved are definitely n|>t 
* 

the same. 

Referring to the complaint in the prior civil action, 
(Joint App. 2-5), it will be observed that it was a suit for 
an accounting, the appointment of a receiver, and the is¬ 
suance of a restraining order against Fred AY oods, the de¬ 
fendant in that action and the appellant herein. While tjie 
prayer for the issuance of a restraining order asked that 
Woods be restrained from interfering or obstructing tfie 
business of the corporation, there was no prayer asking 
that the question of; ownership of the corporation be ad¬ 
judged or decided. It is true that in the lltli paragraph 
of the complaint it was stated that W oods had no interest 
in the Off-Beat Club corporation other than as an em¬ 
ployee, (Joint App. 4). 

In view of the fact that the question of title of the cor¬ 
poration was not on'e of the issues involved, that statement 
just referred to was a purely voluntary and superfluous 
allegation; because it made no difference, in view of the 
issues in that controversy, whether he had any interest jin 
the corporation or hot, because if lie was indebted to the 
corporation, even though he was the sole owner thereof, 
the corporation itself had the right to recover from Him 
individually any monies or property owing by him to the 
corporation. 
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It is perfectly obvious that all that the lower court had 
before it in the earlier case was some sort of prima facie 
evidence that Woods was indebted to the corporation and, 
in view of the state of the pleadings, and the absence of any 
defense by Woods, it was undoubtedly justified in finding 
in favor of the corporation against the appellant Woods 
for the amount of indebtedness, as indicated by the prima 
facie proof. 

It is quite evident that the court in the earlier case did 
not consider and did not attempt to pass on the question 
involved in the instant case, namely, the ownership of the 
corporation; that question was not before it and it very 
properly did not attempt to pass on that matter, but con¬ 
fined itself exclusively to the mere question of the appel¬ 
lant’s indebtedness to the corporation. 

A reading of the record in conjunction with the appli¬ 
cable judicial precedents clearly indicates that the ques¬ 
tion raised in the instant case was not decided by the court 
in the other case and. as a matter of law, could not have 
been decided because the question of the ownership of the 
corporation was not involved in the issues in the earlier 
case. 

The rule as to res adjudicata in this District is set forth 
very clearly in the case of Carmody v. Sitnpson-Sullivan 
Company , 44 App. D. C., 39. At page 43 our Court oi 
Appeals used the following language: 

“But where the second action between the same 
parties is upon a different claim or demand the judg¬ 
ment in the prior action operates as an estoppel only 
as to those matters in issue or points controverted, 
upon the determination of which the finding or verdict 
was rendered. Cromwell v. Sac County , 94 U. S. 351, 
353 ; 24 L.Ed. 195, 198.” 

The same question of law is again discussed by this 
court in the case of Hives v. Welch, 57 App. D. 0., 3/1 : 23 
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F. (2d), 979, wherein*this court still quoting from the cas^ 
of Cromwell v. County of Sac, supra , said at Page 376. 

“ 'It is not believed that there are any cases going 
to the extent that because in the prior action a differ¬ 
ent question from that actually determined might have 
arisen and been litigated, therefore such possible ques¬ 
tion is to be considered as excluded from consideration 
in a second action between the same parties on a dif¬ 
ferent demand, although loose remarks looking in that 
direction may be-found in some opinions. On principle, 
a point not in litigation in one action cannot be re¬ 
ceived as conclusively settled in any subsequent action 
upon a different cause, because it might have been de¬ 
termined in the first action.’ 

** ft was earlv announced in Hopkins v. Lee , 6 Whea^;. 
109: 5 L. Ed. 218:” 

‘Under this rule*, the decree in this case was proper 
evidence, if it decided, or professed to decide, tne 
same question which w*as made on the trial at lay. 
For to point which came only collaterally under con¬ 
sideration, or were only incidentally under cogniz¬ 
ance, or could only be inferred by arguing from the 
decree, it is admitted that the rule does not apply.’ 

• m I 

* It is believed there are no sound authorities which 
differ with the rule thus announced. It has been fol¬ 
lowed in this jurisdiction. Tribby v. O'Neal, 39 App. 
D. C., 467; Carmody v. Simpson^Sullivan Co., 44 App. 
P. C., 39; in re Curtis, 46 App. D. C., 1S3.’ 

A very illuminating discussion as to the application of 
the principle of re's adjudicata in criminal cases is ^et 
forth in Fall r. VnUed States . 60 App. D. C., 124. at page 
128 and 129. 49 F. (2d). 50(3. The principle there enunciated 
is precisely the same as discussed in the foregoing cask, 
namely, that the two cases must be the same both in Igw 
and in fact; in that Wise the Court agreed that the evidence 
in support of the charges was substantially the same jin 
both cases, but the* offenses charged were not the saute: 
here the evidence to support a claim of indebtedness bv 


I 
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Woods to the Corporation is entirely different from the 
evidence concerning the ownership of the corporation and 
the issues before the Court are not the same but are en¬ 
tirely different in the two cases. 

The mere fact that the Court found and gave judgment 
for an indebtedness by Woods to the corporation does not 
negative Woods’ ownership of the corporation; in other 
words, a man may be the sole owner of a corporation and 
still have a judgment rendered against him for his personal 
indebtedness to the corporation. See Reeves r. United 
States , 56 App. D. C., 376; 15 F. (2d), 734. 

i 

Attention is called to the fact that the only ‘‘judgment” 
in Civil Action No. 26061 is a money judgment; the find¬ 
ings of fact and conclusions of law support no other type 
of judgment; it seems evident that if the lower court had 
intended to find as a matter of law that the appellant 
Woods had no interest in the corporation, it would have 
set forth the facts to support that finding and would then 
have included in its conclusions of law a statement that 
Woods owned no interest in the corporation; indeed, un¬ 
der the Federal Rules, it was the court’s duty to follow 
that procedure; instead, however, the court very definitely 
confined its findings, both of law and facts, to the one 
simple question, namely, the indebtedness of the appellant 
Woods to the corporation. 

From the foregoing, it is obvious that the question 
involved in the instant case was not involved nor was any 
attempt made to decide it in the first case; the plaintiff 
here is entitled to a trial on the merits of his claimed own¬ 
ership of the assets of the corporation, a corporation that 
temporarily has been taken away from him by fraud on the 
part of the defendant, Cannadav. 

In a supplemental memorandum in support of the motion 
for judgment on the pleadings, filed by counsel for the 
appellees in the lovrer court, the lower court’s attention 
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was directed to the fact that the appellant Woods in his 
affidavit supporting ‘the motion to vacate and set aside 
the judgment by default in Civil Action No. 26061, (Joint 
App. 9-10), set up the fact that he was the sole owner 6f 
the corporation and of its property and assets and that, 
accordingly, (it is argued), that brought the issue of cor¬ 
porate ownership into the earlier case. 

That conclusion is not a valid one. The obvious purpose 
of Woods’ alleging ownership in the affidavit was to in¬ 
dicate to the court that he had a substantial interest in the 
propertv in question* and not a mere theoretic or academic 
interest, and, accordingly, justifying an appeal to the 
court’s discretion in determining whether to set aside tljie 
default: his statement in the affidavit certainly did npt 
nunc pro tunc interject in the case the issue of corporate 
ownership. 

' 

In the same supplemental memorandum, counsel for the 
appellees also attempted to argue that the compulsory 
counterclaim section as set forth in Rule 13 (a) of t|ie 
Rules of Civil Procedure also concludes the appellant be¬ 
cause under that section of the rules a pleader is required 
at the time of filing 'a pleading to set up any counterclaim 
that he has against ’die opposing party “if it arises out jof 
the transaction or occurrence that is the subject mattjer 
of the opposing party’’s claim * * * 

It seems to me that a complete answer to this argument 
is the language of the rule itself just quoted: namely, be¬ 
fore the doctrine <rf compulsory counterclaim applies it 
must be found that the claim of the appellant as to Ijiis 
ownership of the corporation was necessarily involved in 
the first suit filed' by the corporation and Cannaday. 
Counsel’s insistence on the doctrine of compulsory* counter¬ 
claim is, therefore, predicated upon the same theory as his 
insistence on the doctrine of res ad judicata, namely, t|he 
alleged fact that the ownership of the corporation was nec¬ 
essarily involved in the first suit. He is arguing in a yi- 
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cions circle, for if the question of the ownership of the 
corporation was involved in the first suit then w*e need 
go no further, because the doctrine of res adjudicata would 
apply, and, by the same token, if the ownership of the 
corporation was not involved in the first suit, then the 
doctrine of compulsory counterclaim cannot apply. 

While it is unfortunate from the standpoint of the ap¬ 
pellant himself that he did not defend the original claim 
against him for money supposed to be due by him to the 
corporation, (because it might well be that upon a trial 
of the merits of that particular controversy he could have 
demonstrated that he owed the corporation nothing), nev¬ 
ertheless, there is no support in the authorities for the 
position of the appellees that by failure to so defend lie is 
now foreclosed from litigating on the merits a matter that 
was not involved in the original suit, namely, the owner¬ 
ship of the corporation itself. 


CONCLUSION 


It is respectfully submitted that the court below was in 
error in entering a summary judgment in favor of the ap¬ 
pellees and in dismissing the complaint, and that the .judg¬ 
ment below should be reversed. 


Leo A. Rover, 

20b Southern Building, 
Washington. I). C., 

Attorney for A pprJImrf. 
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; Fred Woods, 
t Appellant , 


Richard Cannaday 
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The Off-Beat Club, Inc., a Corporation, 
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BRIEF FOR APPELLEES 


COUNTER STATEMENT OF CASE 


The appellant, Ffed Woods, filed a complaint for a de¬ 
claratory judgment against the appellees, Richard Canna- 
day and The Off-Beat Clnb., Inc., a corporation, wherein 
he alleged that prior to October 7, 1941, he was the own¬ 
er of a business known and operated under the tr^ide 
name of the “Footlight Club” and that on that datei he 
organized a corporation known as “The Off-Beat Club 
and that upon the* formation of the corporation all the 



assets and good will of the Footlight Club were turned 
over and delivered to the new corporation; that he made 
extensive repairs and renovations to the premises, all of 
which were paid for by himself, and that none of the 
finances were contributed by the appellees and that the 
business of The Off-Beat Club, Inc., is now being con¬ 
ducted by the appellees adversely to, and in violation of, 
the appellant’s rights, and that he has been excluded from 
the premises and deprived of his right to maintain and 
operate said business and to receive the entire income and 
profits therefrom and prays that the legal title, and the 
entire assets of the corporation, be declared in his name 
and that the appellees account to the appellant for all 
of the income and profits of the business described in 
the complaint. 

An answer was filed by the appellees in which generally 
all of the allegations of the complaint were denied, and 
then set forth that on the 25th day of September, 1944, a 
suit had been filed against Fred Woods by the appellees, 
Richard Cannadav and The Off-Beat Club, Tnc., a corp¬ 
oration, in which it stated that the appellant was an em¬ 
ployee of the corporate appellee and that the appellant 
had taken over the books and records of the corporation 
and had failed to account for certain funds, and that the 
appellant had no interest in the corporation other than 
the interest which he had as an employee, (Appendix 16). 

The complaint referred to as Civil Action No. 26061 is 
set forth in full in the record, (Appendix 2-5). The com¬ 
plaint, in substance, states that The Off-Beat Club, Inc. 
took over the premises, originally operated by the ap¬ 
pellant, and agreed to pay him $50.00 a week and that 
after taking over the premises the corporation renovated 
the premises at great expense, part of which had been 
paid for and the balance due on the equipment was signed 
for by both the corporation and the appellee, Richard 
Cannadav. 


The complaint further states that the appellant, Fred 
Woods, had declared that the club so operated was owned 
by him and that he refused to properly account for the 
funds and porperty bf the club and that the appellee, 
Richard Cannaday, as* president of the club, was assaultr 
ed when he endeavored to straighten out the affair. 

* i 

That the appellant Fred Woods, had taken variouis 
records of the club and refused to turn them over to thfe 
club’s secretary and refused to account to the corporate 
plaintiff for the funds which were taken in during the 
month of August, 1944. The complaint further alleged 
that the appellant, Fred Woods, had no interest in thb 
corporation other than the interest which he had as ati 
employee, and it was prayed that a receiver be appointed 
to take over and continue the business of the corporation 
and to proceed against Fred Woods for an accounting of 
the monies and porperty due the club and for general re¬ 
lief. , | 

No answer to this complaint was filed by Fred Woods 
and on the 26th day of October, 1944, a judgment by default 
was entered against r.lie appellant and the cause was re¬ 
ferred for hearing to ascertain the amount of damages 
(Appendix 6). 

Thereafter on December 15, 1944, an order was entered 
giving judgment in favor of the corporate appellee against 
the appellant, Fred Woods, in the sum of $11,000.00 with 
interest from December 15, 1944, and costs (Appendix 7p. 

Thereafter a motion to vacate and set aside the judg¬ 
ment by default was filed supported by the affidavit pf 
the appellant in which he stated that he was the sole own¬ 
er of the corporation and that he was not indebted to 
the corporation in the sum of $11,000.00, or any other 
sum, and set forth the fact that he had furnished the capi¬ 
tal for the corporation and that Richard Cannaday, the 
appellee, was only an employee of the corporation and 
acting in a fiduciary capacity for the appellant. 
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The appellant further stated that after the complaint 
had been served upon him he turned it over to his at¬ 
torney with the statement that he was not indebted to 
either of the appellees and that he was the sole owner of 
the corporation and its property and assets and that he 
desired to defend this action. He further stated that he 
became ill and assumed that a defense would be filed and 
that he was later advised that his attorney came to the 
conclusion that the financial status of the corporation 
was such that the appellant would be better off by not 
interposing a defense in the action and for that reason 
filed no defense, but that he now desired to defend the 
action on the merits. 

An affidavit, in opposition to the motion to vacate, was 
filed by Richard Cannadav in which it sets forth the fact 
that the time of the filing of the complaint the appellant 
was represented by Charles Ford, Esquire, and that no 
answer having been filed a default was entered against 
the appellant: that thereafter, and between the time of 
the taking of the default and the inquisition of damages 
on December 15. 1944, the appellant was represented by 
George Haves, Esquire, a member of the Bar of the Dis¬ 
trict of Columbia, who stated that he was not in a position 
to enter any substantial defense to the cause of action 
and the inquisition was had and judgment, supported by 
competent evidence, in the sum of $11,000.00 was entered 
by the Court. The affidavit further stated that the ap¬ 
pellant at no time bad anv interest in the corporation 
known as Tbe Off-Beat Club, Inc., and that he was only 
an employee who conceived the idea of taking over the 
business. (Appendix 10-11). 

Tbe motion to vacate and set aside tbe judgment was 
denied and thereafter tbe present complaint was filed. 

A motion for judgment on the pleadings was filed hv 
the appellees upon the grounds that the parties and issues 
in tbe present complaint were the same as tbe parties 


and issues which were before the Court in Civil Action 
No. 26061, and the n,iotion for judgment on the pleadings 
was granted and the cause dismissed. 

i 

SUMMARY OF ARGUMENT 

* 

The parties and the issues involved in the present c^se 
are identical with the parties and issues involved in Cjvil 
Action No. 26061 which were fully and finally adjudicated 
in favor of the appellees as against the appellant. j 

The matter set forth in the complaint filed in this 
bv the appellant should have been pleaded under the rule 
covering compulsory counter claims, being ™le 13-A ot 
the Rules of Civil' Procedure for the District Court of 
the United States |and not having been pleaded m Civil 
Action No. 26061. the appellant is therefore precluded 
by the judgment in that cause from raising the same 

matter in an independent action. 

. 

argument 


Condensing the issues as set forth in the counter state¬ 
ment of the pending case, the appellant claims that "" s 
the owner of The 'Off-Beat Club, Inc., a corporation, and 
all its assets and in the original complaint filed by the ap¬ 
pellees it was alleged that the appellant was claiming the 
ownership of the corporation and that he had no mtdres 
in it. The appellees’ case went to final judgment and t 
contended that thfe judgment, in Civil Action No. -606 
filed by the appellees, is a final adjudication of the matters 

but ween the parties hereto. 

The parties are the same and not substantially; the 
same as stated in the appellant’s brief. 
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The issues are the same for in the instant case the ap¬ 
pellant is claiming ownership of the corporation and in 
the case filed by the appellees, it was alleged that he had 
no interest in the corporation. 

A judgment by default carries as much weight as a 
judgment that has been entered after a contest between 
the parties. 

A judgment by default, or a judgment entered after de¬ 
fendants have withdrawn their answers upon testimony in¬ 
troduced by Palmer, is just as conclusive between the 
parties upon all matters necessary to support the judg¬ 
ment as one rendered after answer and contest. Last 
Chance Mining Co. v. Tyler, 157 U. S. 683. 

A judgment by default entered with jurisdiction is 
just as conclusive between parties as one rendered after 
trial and contest. Atlantic Dredge v. Nashville, 57 F.(2nd), 
519. 

Where a matter is put directly in issue the general 
judgment on the merits constitutes an adjudication of it 
even though not specifically mentioned in the judgment. 
Huddleston v. Dwyer, 137 F.(2nd), 383. 

A “judgment on the merits” does not require deter¬ 
mination of the controversy after a trial or hearing on 
controverted facts, but it is sufficient if the record shows 
that the parties may have had their controversies deter¬ 
mined according to their respective rights, if they had 
presented all their evidence and the court had applied 
the law. Olsen v. Muskegon Piston Ring Co. 117 F.(2nd), 
163. 

The appellant, by answering the complaint filed by the 
appellees in Civil Action No. 26061, and setting forth in 
his answer the same facts presented in the complaint, 
filed in the instant case, and supporting it by proof would 
have been entitled to a judgment in that cause. Ho had 



the opportunity to have had the controversy determined j 
at that time and whether he failed to answer the com¬ 
plaint filed by the appellees for the reason that is set 
forth in his affidavit, in .support of the motion to set aside 
the default, that his attorney felt that he would be better 
off by not interposing a defense, nevertheless he had the j 
opportunity to present It and did not do so. 

The law covering res judicata has been very clearly | 
set forth in the following cases: | 

In the case of Nalle vs. Oyster, 36 App. D. C. 36 the 
court in its opinion on page 41 referring to the question ot 
res judicata stated as follows: 

“We understand the rule of res judicata to be that a i 
judgment or decree rendered by a court of competent 
jurisdiction is conclusive not only upon all matters i 
directlv involved in the issue under consideration but j 
upon all matters properly put in litigation, or that j 
could have been adjudicated therein. The plea of 
res judicata applies, except in special cases, not only 
to the points upon which the court was required by ; 
the parties to foriq an opinion and pronounce a judg -1 
ment, but to every point which properly belonged to 
the subject of litigation, and which parties, exercis¬ 
ing reasonable diligence, might have grought forward | 
at the time’ ” 


One of the foremost cases on the principle of res 
judicata is the case of Cromwell vs. County of Sac, 94 U. S.j 
343 in which case at p:\ge 352 states as follows: 


“In considering [he operation of this judgment, it; 
should be borne in mind, as stated by counsel that 
there is a difference between the effect of a judgment 
as a bar or estoppel against the prosecution of a 
second action upon the same claim or demand, and its 
effect as an estoppel in another action between the 
same parties upon a different claim or cause of 
action. In the former case, the judgment if rendered 
upon the merits, constitutes an absolute bar to a sub T 

sequent action. . 
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It is a finality as to the claim or demand in contro¬ 
versy, concluding parties and those in privity with 
them, not only as to every matter which was offered 
and received to sustain or defeat the claim or demand, 
but as to any other admissible matter which might 
have been offered for that purpose. Thus, for ex¬ 
ample, a judgment rendered upon a promissory note 
is conclusive as to the validity of the instrument and 
the amount due upon it, although it be subsequently 
alleged that perfect defences actually existed, of which 
no proof was offered, such as forgery, want of con¬ 
sideration or payment. If such defenses were not 
presented in the action, and established bv competent 
evidence, the subsequent allegation of their existence 
'.s ot no legal consequence. The judgment is as con¬ 
clusive, so far as future proceedings at law are con¬ 
cerned, as though the defenses never existed. The 
language, therefore, which is so often used, that a 
judgment estops not only as to every ground of re¬ 
covery or defence actually presented in the action, 
but also as to every ground which might have been 
presented, is strictly accurate, when applied to the 
demand or claim in controversy. Such demand or claim, 
having passed judgment, cannot again be brought 
into litigation between the parties in proceedings at 
law upon any ground whatever.’’ 

In the recent case of Pelham Hall v. Hassett, 147 F.(2nd) 
63, the court said that a judgment on the merits is a finality 
as to any claim or demand in controversy, concluding 
parties and those in privity with them, not only as to 
every matter which was offered and received to sustain 
or defeat the claim or demand, but as to any other ad¬ 
missible matter which might have been offered for that 
purpose. 

It was further contended before the Motions Justice 
that the appellant’s claim came within Rule 13-A of the 
Rules of Civil Procedure for the District Courts of the 
United States and that the facts as ■presented in the instant 
case would necessarilv be a compulsory counter-claim un¬ 
der this rule, which rule is as follows: 
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“(a) Compulsory Counterclaims- A pleading shall 
state as a counterclaim any claim, not the subject of a 
pending action, which at the time of filing the pleading 
the pleader has against any opposing party, if it arises 
out of the transaction or occurrence that is the subject 
matter of the opposing party’s claim and does not require 
for its adjudication the presence of third parties of whoip 
the court cannot acquire jurisdiction.” 

The real purpose of this rule was to avoid a multipli¬ 
city of suits and in Marks vs. Spitz , 4 F.R. D. 348 the court 
said that the Federal rule regarding counterclaims has 
as its objective the • settlement in one action of all con¬ 
troversies between parties. 

In Lesnik vs. Public Industrial Corporation, 144 F.(2n4) 
968, the court at page 975 made the following statement: 

“A ‘compulsory counterclaim’ under Rule 13 (a) is a 
claim, not the subject of a pending action, which the defen¬ 
dant has at the time of its filing if it ‘arises out of the 
transaction or occurrence that is the subject matter of the 
opposing party’s claim! This rule is a broadening of 
former Equity Rule 30 to include ‘occurrence,’ as well as 
‘transaction,’ and to apply to all civil actions, not merel} 
to suits in equity. But the equity rule had been given | a 
liberal interpretation in the interest of avoiding multi¬ 
plicity of suits in if loore v. New York Cotton Exchange , 
270 IT. S. 593, 610, 46 S. Ct. 367, 371. 70 L. Ed. 750, 45 
A.L.R. 1370, where it was said: 

“ ‘Transaction’ is a word of flexible meaning. It mjay 
comprehend a series of many occurrences, depending p|ot 
so much upon the jmmediateness of their connection as 
upon their logical relationship.’ This liberal view is now 
well established:” 

In Pennsylvania Railroad Co. v. Musante Philip. Inc.. 
42 F. Supp. 340, it was held that subdivision A of tins 
rule is mandatory and if defendant does not plead any 
counterclaim which he has he will be precluded bv the 

! 

i 

i 
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judgment from raising the same matter in an independent 
action. 

In the case of Thierfeld v. Postman’s Fifth Avenue Coiy. 
32 F. Supp. 95S, the court said under subdivision A of 
this rule governing compulsory counterclaim, that the de¬ 
fendant in an action for trade-mark infringement and un¬ 
fair competition must set out counterclaim based on an 
invalidity of plaintiff’s claim, in order to preserve it. 
To the same effect is the case of Big Cola Cory. v. World 
Bottling Co., 134 F. (2nd), 71S; Hancock Oil Co. v. Uni¬ 
versal Co. 115 F. (2nd) 45. 

CONCLUSION 

It is respectfully submitted that the parties and issues 
involved in the instant case are identical with the parties 
and issues involved in Civil Action No. 26061 and that the 
judgment being final in that cause the appellant is finally 
concluded from proceeding in the instant case. 

In the event that the court feels that the parties and 
issues involved in the case are not the same, then it is re¬ 
spectfully contended that the matters presented in the in¬ 
stant complaint is a compulsory counterclaim under Rule 
13 (a) of the Rules of Civil Procedure for the District 
Courts of the United States and should have been pleaded 
in Civil Action No. 26061 and the appellant, having failed 
to do so, the matter has been finallv concluded. 

It is respectfully submitted that the action of the Motions 
Justice in entering judgment on the pleadings was correct 
and that the judgment of the District Court of the United 
States for the District of Columbia should be affirmed. 

Cornelius H. Doherty 

Attorney for Appellees 

1010 Vermont Ave., N. W. 

Washington, D. 0. 
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1 In The 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


The Off Beat Club, Incorporated, 
1849 7th Street, N. W. 
and 

Richard Cannaday 
718 Lamont Street, N. YV. 
Washington, D. C. 

Plaintiffs , 
vs. 

Fred Woods 
1841 7th Street, N. W. 
Apartment #1 
Washington, D. C. 

Defendant. . 


Civil Action No. 
26061 


Complaint For Injunction And 
Receivership 

Filed Sep. 25, 1944, Charles E. Stewart, Clerk 

1. This Court has jurisdiction under Sections 305 and 306 
of Title 11 of the 1940 Edition of the Code of Laws for 
the District of Columbia. 

2. The plaintiff The Off Beat Club, Incorporated, is a 
corporation incorporated under the laws of the District of 
Columbia under date of October 7, 1941. 

3. The plaintiff Richard Cannaday is the President of 
The Off Beat Club, Incorporated, and also joins in this 
suit for relief in his own right in respect to matters which 
will be hereinafter set forth. 

4. The plaintiff The Off Beat Club, Incorporated, has its 
home on the second floor of the premises located at 1849 


7th Street, X. W., and maintained a Club at that addresp 
where it dispensed food and refreshments to its membenj. 

5. Prior to the incorporation of The Off Beat Club, In¬ 
corporated, the defendant, Fred Woods, was in posses¬ 
sion of the above described premises, and, as a part df 
the consideration of his releasing the premises to the 

corporate plaintiff, it was agreed that he would be 
2 employed by The Off Beat Club, Incorporated, and 

to receive a compensation of $50.00 a week, and this 
agreement so entered into by the corporate plaintiff with 
the defendant, Fred Woods, was continued to and in¬ 
cluding August, 1944. 

6. After corporate plaintiff took over the premises above 
described, it was entirely renovated at great expense, in¬ 
cluding new kitchen equipment, bar equipment, mirrors, 
electric fixtures, tiling of the floors, entrance way and 
part of the walls, and, while the greater part of this ex¬ 
pense has been paid, by the Club, there is stilt outstand¬ 
ing for certain equipment, on which both the corporate 
plaintiff and the plaintiff Richard Cannaday are respon¬ 
sible, the approximate amount of $4500.00, and, in addition 
thereto, there is now outstanding bills for liquor and tajx- 
es, both for the District and the United States Govern¬ 
ment. in an amount ,of approximately $3500.00. 

7. That at numerous times throughout the past year the 
defendant, Fred Woods, has declared that the Club fo 
operated was owneji by him. and considerable difficulty 
has arisen by reason of the actions of the defendant, Fred 
Woods, in that he has refused to properly account for the 
funds and property pf the Club, and when plaintiff Richard 
Cannaday, as the President of the corporate plaintiff, En¬ 
deavored to straighten out the affair he was assaulted by 
the defendant, Fred'Woods, and because of the reputation 
of the defendant, Fred Woods, the plaintiff Richard Chn- 
nady did not return to the Club. 
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8. The corporate plaintiff has a liquor license, and, to 
protect this license and the reputation of the Club, the 
plaintiff Richard Cannaday, on September 1, 1944, ob¬ 
tained the license and turned it into the Alcoholic Beverage 
Control Board until such time as the matters concerning 

the corporate plaintiff were properly disposed of, 

3 and the Club has not operated since that time. 

9. The defendant, Fred Woods, has taken over the 
various records of the Club and refused to turn them over 
to the Club’s secretary, and further has refused to account 
to the corporate plaintiff for the funds which were taken 
in during the month of August, 1944, which would total 
approximately $6,000.00. 

10. That some of the equipment was purchased under a 
conditional bill of sale, which gave to the seller the right 
to repossess itself of this equipment, in the event that 
certain payments were not made, and it is this equipment 
that the plaintiff Richard Cannaday is also responsible for, 
and, under the circumstances, the only proper redress 
both plaintiffs could have would be that a Receiver be ap¬ 
pointed to take over the assets of the corporate plaintiff 
and operate the said business until a proper adjustment is 
had between the parties hereto. 

11. That the defendant, Fred Woods, has no interest in 
the corporate plaintiff other than the interest which he had 
as an employee. 

The premises considered, plaintiffs demand judgment 
for the following relief: 

1. That a Receiver be appointed to take charge of the 
business of the corporate plaintiff and that all of its prop¬ 
erty of every kind and description belonging to it be turn¬ 
ed over to said Receiver, and that the Receiver be author¬ 
ized to continue the business of the corporate plaintiff. 

2. That the Receiver be authorized and directed to pro¬ 
ceed against the defendant, Fred Woods, for an acounting 



of the moneys and property due the corporate plaintiff, 
which he has caused to be diverted from the corporate 

ownership. 

3. That the Receiver be authorized and directed to payj 
any amounts that might be due ort the equipment upon 
which the individual plaintiff is liable. 

4. That an order be entered herein restraining the 
4 said Fred Wocids from in any way interfering or 
obstructing the* business of the corporate plaintiff. 

t 

5. And for such other and further relief as to the Court 
may seem necessary and proper. 

■ The Off Beat Club, Incorporate^ 

by 

■ Richard Cannaday 

President 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 

Washington, D. C. 

| 

Attorney for Plaintiff s. 

i 

. 

DISTRICT OF COLOMBIA, SS: 


Richard Cannaday,* being first duly sworn, according to 
law, on oath deposes and says that he has read the fore¬ 
going and annexed complaint by him subscribed; that the 
matters therein contained are true. 

Richard Cannaday 


; 

Subscribed and sworn to before me this 25th day qf 
September, 1944. 

Mabel L. Clopton 

Pnhlif* of 1). (\ 
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The Off Beat Club, 1>*c., et al 

Plaintiffs. 

5 1 vs. Civil Action No. 26061 

Fred Woods 

Defendant. 

Filed Oct. 26, 1944, Charles E. Stewart, Clerk 

Default 

It appearing that the above-named defendant has 1 ailed 
to plead or otherwise defend this action though duly serv¬ 
ed with summons and copy of the complaint on the 27th 
day of September, 1944, and an affidavit on behalf of the 
plaintiff having been filed, it is this 26th day of October, 
1944 declared that FRED WOODS defendant herein is in 
default. 

Charles E. Stewart, Clerk, 

1 By Emma C. Simpson 

i Deputy Clerk. 

6 Order For Judgment By Default 

This cause coming on to be heard upon the motion of 
the plaintiffs for a default judgment, and it appearing to 
the Court that the defendant has been properly served 
with process and that he has failed to plead or othei- 
wise defend within the time provided by the rules of 
this Court, it is by the Court this 26th day of October, 
1944, 

ORDERED that a judgment by default be and hereby is 
entered against the defendant, Fred \\ oods, and this cause 
is referred for hearing to ascertain the amount of damages. 
By the Court: 

Donoughue 

Justice 



7 Findings Of Fact And Conclusions 

Of Law 

» 

* 

This cause coming on to be heard upon the pleadings 

filed herein and the order dated October 26, 1944, referring 

the matter for hearing to ascertain the amount of damages, 

and the testimony taken in open Court, the Court makes 

the following findings of fact and conclusions of law: 

* 

Findings Of Fact 

That the defendant, Fred Woods, is indebted to the 

| 

plaintiff, The Off Beat Club, Incorporated, in the sum of 
Eleven Thousand Dollars. 

i 

: 

; 

Conclusions Of Law 

From the foregoing facts the Court concludes as a mattjer 
of law that the plaintiff, The Off Beat Club, Incorporated, 
a corporation, is entitled to recover of and from the qe- 
fendant the sum of Eleven Thousand Dollars, with inter¬ 
est from December 15, 1944. 

By the Court: ; 

F. Dickinson Letts 

* Justice. 

: ; i 

■ 

Order for Judgment 


S This cause coming on to be heard upon tV ,'ihd 

ings of fact ’and conclusions of law filed herein, 
it is by the Court this 15th day of December, 1944, 


ORDERED that the plaintiff, The Off Beat Club, In¬ 
corporated, a corporation, have judgment against the 4e- 
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i 






s 


fendant, Fred Woods, in the sum of eleven thousand 
Dollars, with interest from December 15, 1944, and costs. 
By the Court: 

F. Dickinson Letts, 

Justice 


Motion to Vacate and Set Aside Judgment 
9 by Default and for Other Purposes. 


Comes now the defendant by his attorney of rec¬ 
ord, Leo A. Rover, in the above entitled cause and moves 
this Honorable Court to set aside and vacate the judg¬ 
ment entered of record against this defendant on, to wit, 
December 15, 1944, and to permit the filing of an answer 
and cross-complaint and for grounds thereof represents 
as follows: 

1. Defendant has a just and meritorious defense to 
the entire cause of action of the plaintiffs. 

2. The failure of the defendant to file a defense was 
due to mistake, and inadvertence on his part. 

3,. Defendant is the sole owner of the plaintiff corpora¬ 
tion and desires not only to file an answer on the merits 
to the complaint, but a cross-complaint as well, so that 
his sole ownership of the plaintiff corporation may be 
finally and judically determined in this proceeding. 

As all of said matters more fully appear in the support¬ 
ing affidavit of the plaintiff attached to and made a 
10 part of this motion. 

Leo A. Rover, 

206 Southern Building, 
Washington, D. C. 

Attorney for defendant. 



Supporting Affidavit of Fred Woods, 

11 Defendant Herem. 

4 

DISTRICT O'F COLUMBIA, TO-WIT: ' 

FRED WOODS, on oath deposes and says: He is tlje 
defendant named in the above entitled cause; he is the 
sole owner of the plaintiff corporation; he is not indebted 
to either of the plaintiffs herein in the sum of $ll,000.Ck) 
or any other sum whatsoever; the funds necessary to or¬ 
ganize and furnish the capital for the plaintiff corpora¬ 
tion were contributed by the defendant; the individual 
plaintiff is only an employee of said plaintiff corporation 
and in all his dealings with said corporation is acting in a 
fiduciary capacity for the defendant. 

That when defendant was served with process herein lje 
engaged the services of a competent member of the locjd 
Bar in sufficient tinje for his attorney to file his defence 
herein; he acquainted said attorney with all of the facts 
in connection with Ids organization, ownership and financ¬ 
ing of the plaintiff corporation and to the best of Ins 
ability, with a list of its assets and liabilities: affiant ad- 
vised his attorney that he was not indebted to either 

12 of the plaintiffs and that he was the sole owner of 
said corporation and its property and assets and 

that he desired to defend this action. 

Your affiant assumed that said attorney was going to 
file an answer or other defense to said action: shortly 
thereafter your affiapt became ill; assuming that a defense 
would be interposed at the appropriate time he did noth¬ 
ing further in the matter, and awaited word from hjis 
attorney as to when the case would be tried on the merits. 
Your affiant is now!;advised that his attorney came to the 
conclusion that the financial status of the plaintiff corpora¬ 
tion was such that defendant would lie better off by not in¬ 
terposing a defense- in the action and accordingly filed no 
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defense with the result that the judgment by default was 
rendered against the defendant; your affiant not knowing 
of the entry of said judgment until some time after it had 
been entered. 

Your affiant desires to defend this action on the merits 
and to file a cross-complaint for the purpose of establish¬ 
ing his sole ownership of the plaintiff corporation. 

Fred Woods 

Subscribed and sworn to before me this 30th day of 
April, A. D., 1945. 

Frank W. Adams. • 

Notary Public, D. C. 


Affidavit in Opposition to Motion to 
13 Vacate and Set Aside Judgment 

DISTRICT OF COLUMBIA, SS: 

Richard Cannaday, being first duly sworn, on oath de¬ 
poses and says that he is one of the persons named as 
plaintiff in the above entitled matter and, upon personal 
knowledge and information received, states as follows: 

That at the time of the filing of the Complaint in the 
above entitled cause against the defendant, Fred Woods, 
the said Fred Woods was represented by Charles Ford, 
Esquire, a member of this Bar, and, no answer having been 
filed, a judgment by default was entered against the de¬ 
fendant, Fred Woods. Thereafter, and between the time 
of the taking of the judgment by default and the inquisi¬ 
tion of damages on December 15, 1944, the defendant, 
Fred Woods, was represented by George Hayes, Esquire, 
a member of the Bar of the District of Columbia, and who 
had a number of conferences with counsel for the plain¬ 
tiffs, the said George Hayes stating that he was not in a 
position to enter any substantial defense to the cause of 
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action tiled herein, and, no motion or answer having been 
filed prior to December 15, 1944, an inquisition was h^.d 
covering sums of money taken by the defendant, aijd 
whiskey and other material belonging to the plaintilf, 
The Off Beat' Club, Incorporated, having been re- 
14 moved from its premises by the said Fred Woods 
in the value of $11,000.00, supported by competent 
evidence, Mr. .Justice Letts entered a judgment for the subi 

of $11,000.00. ’ [ 

i 

In January of 1945, an application was tiled by The Ojff 
Beat Club, Incorporated, for a renewal of the Retailer’s 
Class C License at 1S49 Seventh Street, X. W., and tljie 
said Fred Woods wrote a letter to the Alcoholic Beverage 
Control Board, alleging that he was the owner of tljie 
corporation, and the matter was set down for hearing <j>n 
the 23rd day of January, 1945, and after an extended 
hearing, covering the interest of Fred Woods in the cojr- 
poration, the license, was issued to The Off Beat Club, fn 
corporated. 

The defendant, Fred Woods, at no time had any interest 
in and to the corporation known as “THE OFF BEAjT 
CLUB, INCORPORATED” and was only an employee 
who conceived the idea of taking over the business, hoping 
that through fear tFe members of The Off Beat Club, In¬ 
corporated, would not interfere with his operations. 

In addition to the! foregoing statement of facts The Off 
Beat Club, Incorporated, at a meeting of its Trustees on 
March 3, 1945, agreed to dispose of all its assets, and did 
dispose of its assets, in reliance upon the fact that a final 
judgment had been entered in this cause. 

Richard Caxxaday. 

Subscribed and sworn to before me this 8th dav of Mav, 
1945. 

Mabkl L. Cloptox, 

Notary Public of D. C. 


i 

i 
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Order Denying Motion to 1 acate 
and Set Aside Judgment 


This cause coming on to be heard upon the motion to 
vacate and set aside the judgment of default entered here¬ 
in, it is by the Court this 16th day of May, 1945, 

ORDERED that the said motion be, and the same hereby 

is, denied. 

By the Court: 

F. Dickinson Letts, 

J ustice. 

No Objection as to form: 

Cornelius H. Doherty, 

Attorney for Plaintiffs. 

Leo A. Rover, 

Attorney for Defendant. 


Complaint for Declaratory Judgment , 
16 Accounting and Other Purposes. 


1. This action is brought under the authority 
conferred bv 4S Stat. 955, Section 274(d) of the Judicial 
Code, as Amended, F. S. C. A., Title 28, Section 400 and 
under the procedure prescribed by Rule 57 of the Federal 
Rules of Civil Procedure. 

2. That during the year 1936 the plaintiff opened up 
and operated on the second floor of premises 1849 Seventh 
Street, Northwest, in the District of Columbia, a business 
known and operated under the tradename of the “Foot- 
light Club”; this Club was engaged in the sale of food 
and non-alcoholic drinks. The entire title to this business 
was in the plaintiff, all of its assets were owned by him. 
he was the sole owner and proprietor thereof and the 
entire financial capital was contributed by him. 
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That on 


or about October 7, 1941, in order tp 


facilitate and expedite the matter of securing a 
license from the Alcoholic Beverage Control Board 


of the District of Columbia to permit the “on Sale dis¬ 


pensing of liquor on the premises, the plaintiff caused to 
be organized a corporation known as “The Off-Beat ( lub, 
Inc.”, under the provisions of Title 5, Chapter 5 of thje 
District of Columbia Code; said corporation was a non¬ 


stock corporation and all of the funds necessary to or¬ 
ganize same were contributed by the plaintiff. 


4. That upon the formation of the corporation la.jt 
above mentioned, all of the assets and equipment, including 
the goodwill of thq business formerly operated by the 
plaintiff at the premises mentioned under the tradenamje 
of the “Footlight C.lul>" were turned over and delivered 
by the plaintiff to the new corporation; extensive repairs 
and renovations were made on the premises, all of which 
were paid for by the plaintiff and that none of the man¬ 
agers or trustees of the last mentioned corporation con¬ 
tributed anything tb the financial structure of the sairjie 
either in money or, property, and that said business jis 
being conducted today, in violation of the rights of the 
plaintiff, with his property and equipment. That in tlie 
conduct and operation of said business up until, to-wit, 
the First of September, 1944, no question was ever raisyd 
by the individual defendant questioning the title of tljie 
plaintiff to all of the property and equipment of the busi¬ 
ness in question: that on or about the First of September, 
1944, certain controversy arose between the plaintiff and 

the defendant. Cannadav, concerning the funds of the busi- 

• * * 

ness and the liquor license that had been issued to the 
corporate defendant, which controversy finally culminated 
in a suit brought t\v the defendants against the plaintiff, 
being Civil Action No. 26,061 in the District Court of tfie 
United States for the District of Columbia and thtit 
IS inasmuch as said suit prayed for an injunction re¬ 
straining the’plaintiff from interfering in the bui- 
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ness of the corporation, he has, out of respect to the Court 
and to avoid physical disturbances, remained away from 
the business establishment in question. 

5. That the business above mentioned^ while the prop¬ 
erty of the plaintiff, is being conducted by the defendants 
at the premises mentioned, adversely to and in violation 
of the plaintiff's rights for the sole and exclusive use 
and benefit of the defendants and that the plaintiff has 
been excluded from the premises and deprived of his 
right to maintain and operate said business and to receive 
the entire income and profits therefrom. 

6. That on or about the Second day of March, 1945. 
(according to certain documents filed in the Office of the 
Recorder of Deeds of this District on May 24, 1945), the 
managers or trustees of the defendant corporation, pur¬ 
ported to have met and voted to transfer the assets of 
the corporation to the individual defendants and that pur¬ 
suant to this alleged authority a certificate of dissolution 
of the corporation, acknowledged May 15, 1945, was re¬ 
corded in the aforementioned Recorder’s Office on May 
24, 1945 and on said last mentioned date a bill of sale was 
likewise recorded, executed by the supposed officers of the 
corporation to the individual defendant. 

The aforesaid attempted dissolution of the corporation 
was not properly authorized nor made in accordance with 
the law of this jurisdiction and the purported transfer 
of assets was made without proper legal authority, with¬ 
out consideration and in derogation of and a fraud upon 
the rights and interests of the plaintiff: that said trans¬ 
action was not entered into in good faith and was carried 
out in an attempt to deprive the plaintiff of his sole and 
exclusive interests in all the assets of the said cor- 
19 poration. 

7. That as appears herein, the corporate defend¬ 
ant has attempted to transfer all of its assets to the in- 
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dividual defendant, that said individual defendant has no) 
property or assets of his own, that if the defendants are 
permitted to continue the operation of said business pendj- 
ing the trial of this shit, the plaintiff will suffer irreparable 
injury and damage:- that a judgment or decree for such 
damage against defendants will be worthless and uncollecj- 
able and unless a receiver be appointed to take over an<p 
maintain and operate said business during the pendency 
of this litigation, th^re is grave danger that the businesy 
will be destroyed to. the irreparable damage and harm of 
the plaintiff. r 

WHEREFORE, THE PREMISES CONSIDERED, 
plaintiff prays: : 

1. That the legal title to the within mentioned busi¬ 
ness and the entire- assets of the corporation herein de¬ 
scribed be declared in the name of the plaintiff. 

• 

2. That the defendants be required to account to the 
plaintiff for all of the income and profits of the business 
herein described. 

3. That the defendants be directed not to interfere in 
anv manner with the conduct of the aforementioned busj- 
ness. 

4. That a receiver be appointed pending the trial of 
this cause to take -over and maintain and operate the 
aforementioned business. 

5. And such other and further relief as to the Court 
may appear meet arid proper. 

, Fred Woods, 

j 

Plaintiff. 

Leo A. Rover, 

Attorney for Plaintiff , 

206 Southern Building, 

Washington, D. C. ■ 
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Answer to Complaint for Declaratory 
21 Judgment 

Comes now the defendants, Richard Cannaday 
and The Off-Beat Club, Inc., a corporation, by and through 
their attorney, Cornelius H. Doherty, and, for answer to 
the complaint for declaratory judgment, stated as follows: 

1. The complaint fails to state a claim against the 
defendants upon which relief can be granted. 

2. The defendants deny the allegations of paragrapn 
3, of the said complaint insofar as it alleges that the plain¬ 
tiff caused The Off-Beat Club, Inc., a corporation, to be 
organized. 

3. The defendants deny that the plaintiff turned over 
any assets or equipment or funds for the formation of 
the corporate defendant or for the making of repairs and 
renovation of The Off-Beat Club, Inc. 

4. The defendants deny that the plaintiff has ever had 
any rights or interest in The Off-Beat Club. 

22 5. The defendants herein, on the 25th day ot 

September, 1944, filed a suit against the plaintiff 
for an injunction and receivership, known as Civil Action 
No. 26061, and the record in that cause is adopted as a 
part of this answer as if the said record were set forth 
in its entirety. This complaint alleged specifically that the 
plaintiff was an employee of the corporate defendant and 
that the plaintiff in this cause had taken all the books 
and records of the corporate defendant and had failed 
to account for certain funds, and, in paragraph 11 of the 
complaint, stated that Fred Woods had no interest in 
the corporate defendant other than the interest which he 
had as an employee. 

6. That the defendant, Fred Woods, made no answer 
whatever to this complaint, and, on the 26th day of Octo- 



her, 1944, a judgment by default was entered in that causcf 
and referred for a hearing to ascertain the amount of 
damages. ’ 

7. The cause later came on for hearing before Mister 
.justice Letts where* after certain testimony was taken, 
findings of fact and conclusions of law were filed by Mistej* 
.justice Letts, and a judgment entered in favor of the de¬ 
fendant, The Off-Beat Club, Inc., a corporation, vs. Fred 
Woods, in the sum ;of $11,000.00, with interest from De¬ 
cember 15, 1944, and costs. 

THE PREMISES CONSIDERED, the defendants pray 
that the complaint for declaratory judgment be dismissed, 
with costs. 

Cornelius H. Doherty, 

; 1010 Vermont Avenue, N.W. 

Washington, D. C. 

' Attorney for defendants. \ 

• * 

I 

i 

* 

Motion for Judgment on the Pleadings 

23 Comes now 1 the defendants, Richard Cannaday anld 
The Off-Beat Club, Inc., a corporation by and 
through their attorney, Cornelius H. Doherty and moves 
the court for judgment on the pleadings on the following 
grounds: 

1. It is apparent from the pleadings that the parties 
in this action are the same parties to Civil Action 26061. 

2. It is apparent from the pleadings and reference that 
the facts pleaded in this action and Civil Action 26061 afe 
substantially the sa-me. 

3. It is apparent from the pleadings and reference that 
the issues involved in this case were finally adjudicated jin 
Civil Action 26061.; 
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4. It is apparent that the plaintiff herein is concluded 
by the judgment in Civil Action 26061. 

• 5. 1 For other reasons apparent of record. 

Cornelius H. Doherty, 

1010 Vermont Avenue, N.W. 
Washington, D. C. 

Attorney for Defendants. 


Order Granting Motion for Judgment on 
24 Pleadings 

This cause coming on to be heard upon the motion 
filed herein by the defendants for judgment on the plead¬ 
ings and having been duly argued and considered, it is by 
the Court this 13th day of November, 1945, ORDERED 
that the motion for judgment on the pleadings be, and 
the same hereby is, granted, and it is further ORDERED 
that the said cause be. and the same hereby is, dismissed. 
By the Court: 

H. A. Schweinhaut 
Justice 

Seen: 

Leo A. Rover, 

Attorney for Plaintiff. 

Cornelius H. Doherty, 

Attorney for Defendants 




